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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way -
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to -

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appeliate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of servige-tax;8interest demanded & penalty levied is more than fifty
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Lakhs rupees, in the form of;{;_”qjﬁosée,d “bank draft in favour of the Assistant Registrar of the

k.of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2, One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appeliate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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ORDER IN APPEAL

M/s Rasna Pvt. Ltd., Opp‘:’{.‘ Sears Tower, Gulba’i"‘."@Te;fkra, Ahmedabad -380015
Ahmedabad (hereinafter referred to as ‘appellants’) have filed the present appeals
against the Order-in-Original number SD-02/REF-179/DRM/2015-16 dated
30.11.2015 (hereinafter referred to as 'impugned orders’) passed by the Asst.
Commissioner, Service Tax, Div-1I, APM Mall, Ahmedabad (hereinafter referred to

as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants (STC No. AAAC W4408
M ST002 ) had filed refund claim under 11B of CETA 1985 of Rs. 5,81,817/- on
16.04.15 on ground that they have wrongly paid service tax during April 2014 to
March 2015 on specified services on which exemption was available to appellant
under Sr. No. 21(d) of Notification No. 25/2012-ST dt. 26.06.2012. Appellant
submitted revised claim of Rs. 5,41,322/- on 18.05.2015. Refund was sought on
premise that GTA service received in relation to fruit based goods manufactured by

O appellant are eligible for exemption from payment of service tax on freight w.e.f
01.04.2013.

4, SCN dated 15.07.2015 proposing rejection of claim was issued on following

grounds-

(1) Copy of ST-3 return for period Oct.- March-2015 was not submitted. . . -

(i) Description of goods, transported by road/ GTA service, appears to be
not in consonance with the description of the goods provided under
Notification No. 25/2012-ST dated 20.06.2012 as amended vide Noti.
No. 03/2013-ST dated 01.04.2013.

O (iii) Relevant document viz. original invoices/ Bills issued/ raised with

provided,

(iv) Appellant having passed on the incidence of duty to his customers has

no locus standii to claim refund. Appellant has not adduced any

regard to rendering/receiving of service by service provider are not
; documentary evidence to rebut the doctrine of unjust enrichment.
| .

5. Adjudicating authority rejected the refund of Rs. 5,41,322/- vide impugned
OI0 broadly on grounds stated in SCN. Further it is held at para 7 of impugned OIO
that appellant are not eligible for availing Iexemption under Sr. No. 21(d) of
Notification No. 25/261’2-ST dt. 26.06.2012 as amended as description of goods

ifferent then description of goods shown in Sr. No.
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6. Being aggrieved with the impugned order, the appellants preferred an appeal
on 27.01.2015 before the Commissioner (Appeals) with ground of appeal. It is
contended in the appeal that-

(0

(i)

(iii)

(iv)

(v)

The impugned order is arbitrary and bad in law. Order suffers from the
vice of gross non-application of mind, therefore deserves to be

quashed and set aside.

Adjudicating authority has erred in not appreciating the various goods
manufactured are squarely covered under said notification. Service
provided by GTA in transporting foodstuff including flours , tea, coffee,
jeggrey, sugar, milk product, salt and edible oil, excluding alcoholic
beverages thereof are exempted. Appellant is manufacturing and
transporting food stuff such as Rasna fruit squash, crystals, instant

drink mix, fruit pulp etc hence exemption is available.

Claim is wrongly rejected on the basis of non-submission of documents
as appellant has produced sample copy and showed readiness to make

available all document at appellant premises if officer is deputed to

- verify the same.

Any service provided by GTA with respect to aforesaid food items, the
same shall be exempted from the payment of service tax and as, due
to reverse charge mechanism, the said benefit would be available to

service recipient.

'0I0 may please be set aside with consequential reliefs.

7. Personal hearing in the case was granted on 21.07.2016 and Shri Mukesh

Matrej, Consultant of appellant and Shri Uday Joshi, Advocate on behalf of appellant

appeared before me and reiterated the ground of appeal and stated that when they

were not required to pay duty, its deposit and limitation is not applicable. They

submitted following citation-

(v)

(vi).

(vii)

.. Commr. Of C.Ex., Banglore-I V/s~Sk

Geojit BNP Paribas Finance Services Ltd V/s C.C.E, CUS & S.T., Kochi-
2015(39)STR 706 (Ker. ‘

it Electronics Technologies Ltd. -
2015939) STR 709 (Kar). /‘( '

Commr. Of C.Ex., Banglore-’lﬁ’lﬂ[_/s _p{]otprgll

STR 555 (Kkar.)
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8. I have carefully gone through the facts of the case on records, grounds of

appeal in the Appeal Memorandum, citation judgments produced and oral

" submissions made by the-appellants at the time of personal hearing. The appellant

has vehemently contended that they are eligible for exemption and consequently
the refund.

9. Prime issue before me is to decide whether appellant is eligible for exemption
under Sr. No. 21(d) of Notification No. 25/2012-5T dt. 26.06.2012 as amended in
respect of input and final product transported to and fro to factory is available to
appellant or not. Subsidiary issue to be decided is whether on non submission of
document at service tax office and appellant inability to prove that incidence of tax
has not passed on to customer are enough grounds to réject the claim or not.
Citations produced are not squarely applicable to present issue. Citations are

regarding limitation period which is not issue in present case hen

10. Serial No 21 of the Notification No 25/2012_ dated 20.06.2012 provides for an
exemption for services provided by Goods Transport Agency , by way of transport
of goods carriage. In original Notification No 25/2012 dated 20.06.2012,the said
clause 21 (d) had been subsequently amended by Notification Nb 3/2013, dated
01.03.2013) (Applicable with effect from 01.04.2013) ,to read as “(d) foodstuff
including flours, tea, coffee, jaggery, sugar, milk products, salt and edible oil,
excluding alcoholic beverages”. This clause was operative till 30.03.2015 before it
was amended by Notification No 6/2015 dated 01.03.2015 (Applicable with effect
from 01.04.2015) '

11. I find that SCN refund matter is pertaining to period 01.04.2014 to
31.03.2015. Hence clause 21(d) for subject perioyd is as “foodstuff including flours,
tea, coffee, jaggery, sugar, milk products, salt and edible oil, excluding alcoholic
beverages”,;

11.1 On a plain reading of notification 25/2015-ST, food stuff is given to include
items like sugar, coffee, milk etc. though this is an inclusive clause and not
restrictive, the items sought to be included should be read in light of the examples
rendered. The term “foodstuff” has neither been defined under the service tax laws
nor under the General Clauses Act and therefore it must be construed in its
ordinary / dictionary meaning.The term Foodstuff is defined as follows:

As per Collinsdictionery.com: “Any material. Substance etc. that can be used as
food”. As per Worldwebonline.com: “Consumer goods sold by a grocer” or a
substance that can be used or prepared for use as food”.

l’yfb‘;Lqral) means a substance that can be used or
prepared for use as foo%@ |fc"i”sf:\\(gfb{7\i\ous to know the definition of' Food'. Food
means any nutritious syb ] "at\,';éb\ple or animals eat or drink or that plants
absorb in order to ma%r'bam 4-, : ':-"grfbwth. As a layman’s understanding food

ENU

11.2  Foodstuff:- Foodst};,ﬁ@( fou:
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means material used for food, Something fit to be eaten, a substance used or
capable of being used as food or any substance that is used to make food. The
exemption includes the any item used as “food stuff”. Goods transported by
appellant are Rasna fruit squash, Crystals instant drink, Mix, Rasna fruit plus, Rasna
ruch etc. are fruit based goods falling under chapter 20 CETA 1985.

11.3 “Including” used before that flours, tea, coffee, jaggery, sugar, milk
products, salt and edible oil in clause 21(d) of the Notification No 25/2012_ dated
20.06.2012 means that flours, tea, coffee, jaggery, sugar, milk products, salt and
edible oil is part of a foodstuff. In no way it can be construed that exemption is only
for flours, tea, coffee; jaggery, sugar, milk products, salt and edible oil. I hold that
all edible items stated in SCN that qualify for foodstuff and transported by appellant
are entitled for exemption under Serial No 21 of the Notification No 25/2012 dated
20.06.2012 as amended for period covered under show cause.

12.  Regarding appellant inability to produce documents stating “very huge no. of
Invoices” I find that statutory provision under Section 11B(1) states that refund
application made to Asst. Commissioner shall be accompanied by such documentary
or other evidence as the applicant may furnish to establish that the amount of duty
has been paid. Application made without supporting documents deserves to be
rejected as refund as per Section 11B (2) is allowed subject to satisfaction of the
sanctioning authority. No section, rule, circular are produced by appellant to show’
that in case of bulky documents exemption from submission to revenue or facility
for verification at appellant premises is given. I am in complete agreement with
adjudicating authority in rejecting claim not supported by documents evidencing
duty payment and also claim where no verification regards to unjust enrichment
can be undertaken.

13. In view of above, appeal filed by the appellants is allowed for limited purpose
of eligibity of availing exemption notification except that I uphold the OIO.

o
(U%HANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.
A'ITESTED

(RR. VPX TEL) " L T

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.,

To,

M/s Rasna Pvt. Ltd., -
Opp. Sears Tower, Gulbai Tekra,

Ahmedabad -380015 Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax., Ahmedabad-II.

3) The Additional Commissioner, C.Ex, Ahmedabad-II

4) The Asst. Commr. Service Tax, Div-1I, APM Mall, Ahmedabad Ahmedabad.
5) The Asst. Commissioner (System), Service Tax, Ahmedabad.
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